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FOR EMPLOYERS: EXECUTIVE IMMIGRATION REFORM AT A GLANCE - ONE YEAR LATER 

 
In November 2014, President Obama issued a series of proposals for executive action on immigration reform. These changes 
will provide direct benefits to employers of foreign nationals. This chart reviews the status of all proposed changes both for 
nonimmigrants (NIV) and immigrants (IV). 

 
PROBLEM 

 

H-1B visa applicants face 

annual lottery each year 

 

 
EXECUTIVE ACTION PROPOSAL FOR REFORM 

 

NIV: No executive action addresses the H-1B cap, and bills introduced in Congress related to 
the H-1B cap do not yet have a necessary number of co-sponsors. 
 

L-1B visa petitions denied 

under vague criteria for 

“specialized knowledge” 

NIV: USCIS published guidance clarifying what constitutes “specialized knowledge” on March 
24, 2015, which became effective August 31, 2015. This is hoped to end the inconsistent 
standards USCIS has applied in recent years in adjudicating individual L-1B visa petitions. 
 

F-1 visa Optional Practical 

Training (OPT) period 

expires with no other work 

visa category available 

NIV: On October 19, 2015, USCIS published proposed regulations that would extend the prior 
17-month extension STEM OPT period to 24-months, on top of the initial 12-month OPT period 
afforded to all US graduates in F-1 visa status. The proposed regulations would also allow for 
yet another 24-month OPT period, if the F-1 student should return to a US graduate degree 
program after the initial 36-month F-1 OPT period ended. This proposed regulation would also 
clarify “gap cap” work and status authorization for pending H-1B cap cases filed on behalf of 
individuals who are in F-1 status. 

 

H-4 spouses unable to 

work legally in US 

 
NIV: Pursuant to USCIS published regulations, as of May 26, 2015, certain H-4 visa holders 
(spouses of H-1B workers) are now allowed to obtain employment authorization, where the H-
1B spouse has an approved immigrant petition, or has received an H-1B approval beyond the H-
1B six year limit under the American Competitiveness in the 21st Century Act (AC21). 

 

Criteria for “portability”  

of adjustment-of-status 

unclear in job change 

 
IV: Department of Homeland Security (DHS) issued a notice on May 22, 2015 that it intends to 
work on a future rulemaking to clarify AC21 “portability” and provide additional relief to 
workers subject to adjustment of status application delays. 

 

Foreign entrepreneurs 

unable to secure visas 

while investments still 

under development 

 

 
IV: Certain foreign entrepreneurs may be allowed to work and reside in the United States 
without a visa under a program called “parole in place” if they can demonstrate significant 
investor funding, or demonstrate a solid plan to create jobs for US workers via new 
technologies or similar innovations. Importantly, this benefit may be available to entrepreneurs 
without them first having to qualify under the “national interest waiver” or similar immigration 
categories. 
 

Obsolete PERM 

recruitment requirements 

and unclear adjudication 

standards 

 

IV: The PERM program is expected to be streamlined by modernizing recruitment 
requirements (e.g., perhaps no longer requiring print newspaper ads), allowing for potential 
premium processing of PERM applications, and forgiving clerical errors made on the PERM 
form itself. 
 

Unclear criteria for 

National Interest Waiver 

immigrant visa category 

 

IV: The USCIS may publish regulations or guidance memoranda better explaining the criteria 
under which immigrants can qualify for the “national interest waiver” immigrant category and 
emphasizing its availability for recently formed companies. 
 

Employment-based 

immigrant visa backlogs 

force many foreign 

professionals to wait 

several years before 

completing their 

immigration process 

IV: The USDOS revised its Visa Bulletin to allow intending immigrants to file for adjustment of 
status (Form I-485) applications before an immigrant visa becomes immediately available to 
them. The revised Visa Bulletin now lists two priority dates:  the original priority date, allowing 
an intending immigrant to actually receive an immigrant visa, and a second priority date, 
allowing intending immigrants to file for adjustment of status before the immigrant visa 
becomes available. This allows a larger pool of intending immigrants to benefit from I-485 
filings and receive the attendant benefits. However, USCIS restricts this benefit by publishing a 
monthly update on its own website indicating whether to allow early filing. A smaller cohort of 
intending immigrants may thus benefit from this new program than was previously hoped. 
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